ST 99-0201-G L 06/22/1999 LOCAL TAXES

Ret ai |

sales of soft drinks to airlines in CITY are subject to the Hone Rule

Muni ci pal Soft Drink Retailers’ GCccupation Tax, in addition to the State
Retailers’ Occupation Tax and Use Tax. See 65 ILCS 5/8-11-6b (1996 State
Bar Edition). This is a dL).

June 22, 1999

This letter is in response to your letter dated May 7, 1999. The nature of

and the information you have provided require that we respond with a

Information Letter, which is designed to provide general information, is

Dear M. XXXXX:
your letter
CGener al

not

a statement of Departnment policy and is not binding on the Departnent. See 2
Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

Pl ease accept this letter as our request for rulings regarding
exenption from the 3% CITY Soft Drink Tax on sales of soft drinks to
airlines.

Fact s

COMPANY is an operator of airline food service facilities. COVPANY
sells food and beverages to airlines for in-flight passenger feeding.
The food and beverage itens are prepared, assenbled and packaged on
airline owned equipnent and then delivered to and boarded on aircraft
parked at the passenger term nal departure gates. COMPANY oper at es
such facilities at the Al RPORT.

Di scussi on

One of

the itens that COWANY sells to its airline customers is

carbonat ed beverage (canned soft drinks). COMPANY has been charging
the 3% CITY Soft Drink Tax on its sales of carbonated beverage to its
airline custoners and remtting the tax to the Illinois Departnent of
Revenue (' Departnent’') since April 1, 1994.

It has come to our attention however that there is an exenption from
this tax when the soft drinks are provided free to custoners, by a
business during the course of doing business. This exenption is
covered in the Fact Sheet - CITY Soft Drink Tax -- which was devel oped
by the Departnent. More specifically, the Fact Sheet deals with the

mat t er

in a question and answer format, as foll ows:

Question: What tax do | owe if | provide free soft drinks to ny

custoners during the course of my business?
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Answer : You are not liable for the CITY Soft Drink Tax on free soft
drinks you provide in the course of your business.
However, you owe Illinois Use Tax on such soft drinks at
the rate of 6.25 percent of your cost price. You nust

report and pay use tax on lines 12a and 12b of Form ST-1.

The airlines give the soft drinks to their in-flight passengers, free
of charge, in the perfornmance of their airline business. Accordingly,
the airlines have asked COWANY to cease charging the 3% CITY Soft
Drink Tax on sal es of carbonated beverage to them

Rul i ng Request

COMPANY requests rulings, by the Departnent, to the follow ng
guesti ons:

1. Are the sales of soft drinks, by COMPANY to airlines exenpt from
the 3% CI TY Soft Drink Tax.

2. Shoul d COVPANY continue to charge the state sales tax at the rate
of 6.25% plus any local sales tax, on its sales of soft drinks
to its airline customers, thereby avoiding the necessity of the
airlines having to file and pay use tax on their purchases of
soft drinks from COVPANY?

3. Shoul d COWPANY file a claimfor refund, on behalf of its airline
custoners, for the incorrectly charged 3% CITY Soft Drink Tax
over the past four years?

COVPANY respectfully requests your ruling to these questions and any other
suggestions that you may have regarding the proper administration of this
tax, by COWANY and the airlines, at your earliest possible convenience.
Pl ease do not hesitate to contact us if you have any questions or require
addi ti onal information.

Illinois taxes the retail sale and use of tangible personal property under
two separate but related statutes. The Retailers' Occupation Tax Act inposes a
tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1996 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1996 State Bar Edition).

In addition, wunder the authority of Section 8-11-6b of the Illinois
Muni ci pal Code, 65 ILCS 5/8-11-6b (1996 State Bar Edition), the corporate
authorities of a home rule nunicipality with a population in excess of 1,000, 000
may inpose a Home Rule Minicipal Soft Drink Retailers’ Occupation Tax upon all
persons engaged in the business of selling soft drinks (other than fountain soft
drinks) at retail in the nunicipality based on the gross receipts from those
sales made in the course of such business. Retailers subject to the Honme Rule
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Muni ci pal Soft Drink Retailers’ QCccupation Tax may reinburse thenselves for their
tax liability by separately stating the tax as an additional charge, which charge
may be stated in conbination, in a single anount, with State taxes that such
retailers are required to collect under the Use Tax Act.

“Sale at retail” neans, in part, any transfer of the ownership of or title
to tangible personal property to a purchaser, for the purpose of wuse or
consunption, and not for the purpose of resale in any form as tangible personal
property to the extent not first subjected to a use for which it was purchased,
for a val uabl e consi derati on. See 86 Ill. Adm Code 130.201, enclosed. The Cty
of CITY has inposed such a Home Rule Minicipal Soft Drink Retailers’ QOccupation
Tax. Therefore, retail sales of soft drinks in CITY to airlines are subject to
the Home Rule Municipal Soft Drink Retailers’ Occupation Tax, in addition to the
State Retailers’ Occupation Tax and Use Tax.

COVMPANY does not provide free soft drinks to its custoners. COMPANY sel |l s
soft drinks to airlines that will use the soft drinks by giving them free of
charge to their custoners. There would be no tax incurred only if COVPANY
provided free soft drinks to the airlines. Since this is not the case, sales of
soft drinks by COMPANY in CITY to airlines are subject to the Home Rul e Mini ci pal
Soft Drink Retailers’ Cccupation Tax.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



